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As the movement toward Managed Care evolves, WALA will play an active role in gathering
and disseminating information to and from MCQO’s and providers. Managed Care Volume 1
is the first step in building a bridge of understanding that can help providers navigate the
managed care system and help MCOs understand the provider’s perspective.

MEMBER EDUCATION

e The WALA Managed Care Committee will continue to meet with the regional
MCOs in order to educate them on the issues that face the assisted living
providers and to understand the issues that face the MCOs.

o  WALA will continue to educate assisted living providers on how to best partner
with the MCOs through training seminars, communications, on-line/e-learning,
and conference breakout sessions as needed to assisted living providers.

o WALA encourages all assisted living providers to participate in regional
advocacy committees and workgroups.

As MCQO’s across Wisconsin build assisted living provider networks, providers have been
presented with contracts for review. The most important thing to know is that: Contracts
are negotiable. Any contract signed becomes the provider’s responsibility and WALA
encourages providers to seek legal advice, as appropriate, before signing any contract.

Although contracts have varied by MCO, the contracts address many of the same concepts
including: Quality, Reimbursement and Other Contract Terms. The WALA Managed Care
Committee has developed the following principles related to contracts for consideration:

QUALITY
o WALA encourages the MCOs to contract with quality providers. MCOs can

review a provider’s survey history which is available at:
http://dhs.wisconsin.gov/bgaconsumer/assistedliving/AsLivDirs.htm
e WALA encourages the MCOs to contract with providers who, at a minimum,

address quality in the following ways:

o0 Staffing to meet the needs of their residents

o0 Licensed nursing involvement

o Sufficient staff training to meet the needs of their client group

o0 Physical plant sufficient and appropriate to meet resident needs

REIMBURSEMENT

The MCO will work to meet the client’s needs and outcomes at as low a rate
as possible. Providers should negotiate rates to meet the needs for quality care for
the individual resident.

Knowing that assisted living provides unique care settings
and thus unique care delivery with its attendant unique costs,
WALA does not suggest that one statewide rate for assisted living (
is feasible or preferred. WALA does suggest that there are b’)
components of reimbursement to consider in an MCO contract: ALFA
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1. BASE RATE: The base rate must include reimbursement to meet the costs of all
regulatory requirements. The base rate may include, but is not limited to,
negotiated basic assistance with ADLs (e.g., X minutes per day and Y showers
weekly), medication administration, housekeeping, daily meals, laundry and
wellness monitoring.

2. LEVEL OF CARE: Reimbursement needs to address resident specific frequency
and severity beyond the care services and time amounts covered in the Base Rate.

a) Frequency: Additional care services beyond the negotiated Base Rate
level needed to address resident specific frequency. (e.g., Additional
baths).

b) Severity: Additional care time amount beyond the care time amount
covered in the Base Rate needed to address resident specific severity.
(e.g., ADL time of 30 minutes per day greater than the negotiated Base
Rate).

3. VOLUNTARY PAYMENTS: Items requested that are not included in the Base
Rate or addressed in the resident specific Level of Care. These charges would be
agreed to voluntarily and paid for by the family or other Third party. Examples
include payments for larger rooms/apartments, an upgrade to a private
room/apartment, and spa baths.

CONTRACT TERMS

The list below contains recommendations regarding some of the more common contract

conditions and stipulations:

Limiting Your Participation in Managed Care — Providers have the ability to limit the number
or percentage of MCO referrals accepted. Providers should consider the current private pay
residents in the facility who may become eligible for Family Care as their funds are depleted.
Care Plan Authorization — The provider should be certain that the contract states that the
provider maintains the responsibility for developing and implementing the resident’s care
plan. The provider should collaborate with the resident, family, and MCO in all aspects of
the care plan. However, among these players, the provider must be the final decision-maker
regarding admission and discharge.

Resident Safety — The assessment of risk and danger is primarily the provider’s
responsibility. The contract should recognize that the provider as the decision-maker related
to adding or modifying services to best provide for safety. Again, the provider should
collaborate with the resident, family, and the MCO in the provision of all services.

Admission and Discharge Criteria — If the MCO requires language for admission and
discharge criteria, providers should make certain that the language is consistent with the
philosophy of the provider as well as the regulatory and program statement requirements.
Grievance Procedure — Providers should require that the MCO clearly define the grievance
process in the contract including the steps of appeal.

MCO Financial Stability — Providers can request solvency statements from the MCO. Such
statements will help to answer the question: What will happen to monies owed a provider if
the MCO cannot meet its financial obligations?

Civil Rights Compliance Plans — Providers should substitute any contract’s Civil Rights
Compliance Plan requirement with a Civil Rights Assurance Addendum which would state
that the provider will be in compliance with all federal and state laws.

Record Retention — The length of time to preserve records is negotiable. However, a
standardization of record retention is suggested that complies with state regulations.
Attachment A provides detailed information regarding the standard MCO contracts. It
outlines in detail which contract terms are likely to be negotiable and which are not.

Attachment A used with permission of WAHSA.
(Rvsd 1/14/08)







ATTACHMENT A

ADDITIONAL INFORMATION REGARDING KEY CONTRACTING
ISSUES/CONCEPTS

Issue

#2.  Payment of Claims. The state requirement for payment within 30 days may be
significantly longer than many providers now experience. The 30 days is the
maximum, you may be able to negotiate a shorter time especially if the CMO has

an electronic payment system.

Issue

#3.  Legal Liability Related to CMO Insolvency. Providers will want to include
language requiring the CMO to immediately notify the provider if the CMO
anticipates that it will fall out of compliance with the operating/solvency reserve
requirements set forth in the State Contract, allow for termination of the
Subcontract in such an event and require indemnification for damages resulting

from such an event. In addition, the contract should specify that the CMO is
financially responsible for the residents' care in such an event.

Issue
#4.  Insurance and Indemnification. Note that certain provisions that may be found in

a template Subcontract (e.g., provision requiring participation in the Injured
Patient and Family Compensation Fund) may not apply to most long term care
providers and should be deleted. Different types of providers have different
requirements. Therefore, a template Subcontract may include provisions that
would apply to other provider types (e.g., physicians and hospitals) but that are
unnecessary for long term care providers. Indemnification or hold harmless
provisions should apply to both parties. Further, providers should ensure that their
insurance carrier approves of the language used. Note that under the Statc
Contract, CMOs must indemnify, defend if requested and hold harmless the state
and all of its officers, agents and employees from all suits, actions, or claims of
any character brought for or on account of any injuries or damages received by
any persons or property resulting from the operations of the CMO or any of its
contractors.

Issue
#8.  Records/HIPAA. All providers should have policies regarding health care records

and appropriate informed consent policies. Providers must agree to make records
available to members (i.e., Family Care participants/patients) and their authorized

representatives within ten (10) business days of the record request. Providers must
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Issue
#9.

forward records to the CMO pursuant to grievances within fifteen (15) business
days of the CMO’s request. If the provider does not meet the fifteen (15) business
day requirement, the provider must explain why and indicate when the records will
be provided. Providers must agree to preserve the confidentiality of records. Note
the federal nursing home requirements indicate the residents must be given access
to their records within 24 hours of making a request. 42 C.F.R. 483.10(b)(2)().

The Subcontract will require providers to maintain records and will reference the
need to comply with HIPAA. Many assisted living providers are likely not
"covered entities” under HIPAA because they do not electronically bill. However,
campuses may have designated their facilities as an Organized Health Care
Arrangement ("OHCA"), which is an arrangement or relationship, recognized in
the HIPAA privacy rules, that allows two or more entities who participatc in joint
activities to share protected health information about their patients in order to
manage and benefit their joint operations. If this is the case, an assisted living
provider may need to comply with HIPAA. Alternatively, assisted living facilities
on a campus might be able to be carved out of the HIPAA requirements.

Regardless of a provider's circumstances, it should understand its obligations
under the law and should ensure that it only contractually obligates itself to
comply with those records laws that are applicable to its facility. There is no
reason for an entity to agree to HIPAA compliance if it is not covered by HIPAA.
Morcaver, a provider should not agree to record retention periods that are longer
than existing regulatory requirements.

Note that HIPA A-covered providers will already be using an informed consent
form for rclease of information. However, providers not subject to HIPAA may
not be using such a form.

Non-Discrimination. The State Contract refers to a civil rights plan and
affirmative action plan requirements for providers. We are seeking clarification
on the application of this requirement because it is not clear why an affirmative
action plan would be required under federal law and such a requirement would
create a significant administrative burden. Since the state does not requirc the
Subcontract provider to develop its own plan, there has been a suggestion that it
should be sufficient for providers to provide a copy of their Medicaid provider
agreement, which indicates that the provider shall stav in compliance with all

federal and state laws.
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Issue

#15.

Issue
#16.

Issue
#17

Issue
#18.

Parties to the Subcontract. Providers are free to negotiate who will be parties to
the Subcontract. In the case of a campus community organized under single legal
entity, providers may wish to define the specific facilitics or services that will be
covered by the contract. Given that several CMOs also operate Partnership and
Pace programs, it will be important for the contract to define what programs will
be covered under the agreement. If multiple programs are covered, this may affect
the rates and services.

Services. Providers should pay close attention to what services they are being
asked to provide and what is intended to be included with the service because the
rate paid will be attached to the services provided. If there are certain service lines
that providers would like to cxclude, this should be addressed in the Subcontract.
For example, providers may wish to exclude certain types of services for RCAC
residents. Providers may also want to limit the services they offer by using
language similar to the following: "subject to availability and applicable
admission procedures, provider will provide . . ." or "provider reserves the right
not to accept a participant." Providers may also want to consider limiting the
number of units that will be available for Family Care participants.

Billing. Although the provider may not bill the participant for services covered in
the contract, providers should reserve the right to bill the CMO or participant for
"uncovered” services, such as special products and specialized equipment, which
may not be covered under the established rate. Providers should discuss how these
and other fees like the bed tax and security deposits will be paid for. In addition,
any security deposit or "bed tax" may not be included in the MA rate limitation.

Rates. Assisted living facilities may have more flexibility with respect to
negotiating ratcs because there is no assisted living Medicaid rate.

Nursing homes may also have ability to ncgotiate rates by identifying service
categories and/or acuity levels that indicate a higher rate. Nursing homes should

consider the following:

1. Use the RUGS rate for individual clients and not the facility composite rate.
2. For short term stays without an ability to define the RUGs rate, consider

using the composite rate.
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Issue
#20.

Issue
#21.

Issue
#25.

3. For potential residents who have higher needs, e.g., behavioral residents
who need 1:1 supervision, or who have bariatric needs, request a higher rate
and DHS approval.

4. Since RUGs rates are adjusted quarterly, seek similar adjustments to the
contracts.

Providers should also ensure that the Subcontract addresses how any rate increases
are determined and reviewed, especially in the event of any Medicaid rate
increases in which case the Subcontract should allow for retroactive payments. If
the provider requires a security deposit or entrance fee, the Subcontract should
address how they will be handled. Providers should also be clear on who will be
collecting the participant's personal liability amount.

Termination. The Subcontract will likely say that if the Subcontract terminates,
the provider agrees to ensure continuity of care. Providers should make sure that
compensation is provided during these periods. For example, the following
language could be used: "CMO shall continue to compensate provider for services
provided during such transition in accordance with the rates set forth in this
agreement."”

Providers will want to ensure that the Subcontract requires the parties to negotiate
in good faith on rate changes prior to a renewal and that if they can't agree the
Subcontract should allow for termination by either party upon thirty days notice.

Ideally, providers would like the ability to terminate without causc.

Quality Assurance and Utilization Data. Providers already gather and report
certain quality indicator information. It may be possible to submit some/all of that
information rather than create new information for the CMO. Further, providers
may want to include language which states that the disclosure of such reports/data
does not constitute a waiver of the provider's quality assurance privilege and that
the CMO must maintain the confidentiality of such information. Moreover, some
QA information is protected and is not disclosed to any outside organization.

Disenrollment and Provider Admission Agreements. With respect to discharging
residents, the Subcontract should have language indicating that the provider's
admission agreement controls and that payment continues until federal and state
discharge processes have been followed. If a resident is discharged by the facility
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or disenrolled by the CMO, providers may want to specify the CMO's role in
finding an alternative placement for the individual.

July 2008
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